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MERGERS & ACQUISITIONS 
ACQUIRING TROUBLED COMPANIES

PART I

Historically, the business community has not associated companies
involved in formal Chapter 11 proceedings or in near-bankrupt
“workout” situations with opportunities for maximizing value.  The
conventional wisdom held that such companies were “damaged goods”.
Shareholders, boards of directors, and management teams routinely
abandoned such companies to firms and individuals who specialized in
workouts, that is, salvaging the value that was presumed to be left in
them.  A workout, although an honest effort, invariably represented
one more futile step on the road to the inevitable bankruptcy filing.  It
was no surprise, then, that businesses and workout specialists came to
use the terms “bankruptcy” and “liquidation” synonymously.

But the merger mania of the 1980s fundamentally altered the way the
general business community evaluated the situations of troubled
companies.  The pervasive use of the highly leveraged transaction
(HLT) expanded the profile of financially troubled companies.

The definition of “financially troubled company” expanded as well.
The term came to include businesses that were over-leveraged and
unable to meet their debt-service burdens, but could still generate
acceptable, or even optimal, operating cash flows, given their internal
resources and market opportunities.  This “good company/bad
capital” structure, profile fits a growing number of companies in the
United States, most of which are substantially smaller than the Revco-
and Campeau-sized transactions that received a significant amount of
publicity.

NO RECESSION IN 1999

The great news about the economy is that it won’t go
into a recession - at least not in 1999.

The not-so-great news is that the chances of a recession
after 1999 are higher now than they’ve been since the
last recession.

Reason: The psychological impact on US financial
markets of the collapse of the economies of Asia, Russia
and, to a lesser extent, Latin America could eventually
result in a pullback in business and consumer spending.

THE WORLD’S CENTRAL BANK

The advantage for the US economy is that its central
bank - led by the Federal Reserve Board-has become the
central banker for the world, because so many
currencies are pegged to the dollar.

The Fed can manipulate interest rates in the US to
stabilize world financial markets virtually overnight.
And-the great by products of lower rates for US business
are that it makes borrowing cheaper...boosts customer
demand... and makes our exports more competitive
overseas.

Advice to business now...

• Keep in close touch with customers. Even if you
don’t have the leeway to cut prices, use marketing
and customer service initiatives to keep customers
happy-and hang on to their business.

• Keep costs down by bargaining even harder with
suppliers... and take advantage of the glut of
commodities and overcapacity in the world to lock in
low prices.

• Press bankers and other lenders to lower rates on
loans.

(Excerpt Bottom Line/Business Irwin Kellner)
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WHEN ARE EMPLOYERS LIABLE
FOR OSHA VIOLATIONS?

When can employers be held liable for violation of the Occupational Safety
and Health Act by their employees?  

The U.S. Supreme Court’s recent decision to not provide an answer to that
question is a good sign for risk managers, a member of the Risk and Insurance
Management Society’s executive council thinks.

Christopher E. Mandel, vice president of external affairs for New York based
RIMS, said the high court, in deciding on Nov. 2 not to hear Herman, Sec. Of
Labor, vs. L.R. Willson and Sons, in effect acted in line with a standard
advanced by RIMS.

The standard is that if an employer can’t foresee a violation of OSHA, “how
can you prevent it and how can you be held liable for it?” said Mr. Mandel, who
is director of Global Risk Management for Tricon Global Restaurants in
Louisville, KY.

“I can’t but applaud the ruling” by the Supreme Court, he said.

The case, which was ultimately brought to the high court by the Justice
Department, was launched by an inspection of an Orlando, Fla., construction
site operated by L.R. Willson and Sons, a steel-erection contractor based in
Gambrills, Md.

The April 29, 1994 Occupational Safety and Health Administration inspection
was launched when then Assistant Secretary of Labor for Occupational Safety
and Health Joseph Dear happened to observe the site.

Looking out the window of his room at the Peabody Hotel in Orlando, Fla.,
Mr. Dear observed that employees were working without fall protection.

Mr. Dear telephoned Ronald Anderson, a local OSHA compliance officer, and
told him what he had seen.  After obtaining permission from the Peabody, Mr.
Anderson videotaped activities at the site from the hotel’s roof.

The activities included two employees working at a height of about 80 feet
“without adequate safety cables,” according to a transcript of the Jan 28 ruling
by the U.S. Court of Appeals for the 4th Circuit that was contested by the
Justice Department in applying to the Supreme Court to hear the case.  

At an interview on the site and a later hearing before an OSHA administrative
law judge, the two employees, one of whom was a foreman at the site, admitted
to the  violation and OSHA standard requiring fall protection.

OSHA cited the company for violating the standard and characterized the act
as “willful,” thereby designating it for penalties between $5,000 and $70,000
under the Occupational Safety and Health Act of 1970.  OSHA assessed

A. W. Ahern, CEO and Founder
of Ahern & Associates, with

daughter, Megan.
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LOG FRAUD NETS PRISON

CEDAR RAPIDS, Iowa-An Iowa man who
pleaded guilty to falsifying driver logs at his
trucking company has been fined $10,000
and ordered to serve six months in a
community corrections center.

John Hoth, 63, of Cedar Rapids, will serve
three years’ probation and also will have to
pay more than $13,000 to cover the cost of his
confinement.

Assistant U.S. Attorney Bob Teig said Hoth
was alleged to have used “ghost drivers” to
falsify his drivers’ logbook entries.

Hoth, owner of Shuttle Service Xpress,
pleaded guilty July 21 to a federal
misdemeanor charge of falsifying drivers’
logs.  Neither Hoth nor his attorney, Don
Carr of Des Moines, could be reached for
comment.

Six drivers also pleaded guilty to the same
charge.  Sentencing hearing was set for
December 1.

Authorities began investigating Hoth and his
company after two serious accidents in which
a driver who worked for him, Harold Bascom,
was involved.  The first, in June 1994, resulted
in two serious injuries; in the Nov. 1, 1994,
crash, one person died.  According to the
Iowa Quad City Times, Bascom said at the
time of the second crash that he had fallen
asleep at the wheel.  Investigators then began
looking into possible hours-of-service
violations, the Times reported.

By late November, the state Department of
Transportation had determined the
company’s trucks had been involved in six
crashes over the previous seven months,
killing two people and injuring seven,
according to The Des Moines Register.

Judge Michael Melloy on Oct. 26 ordered
Hoth to implement and pay for a monitoring
system to ensure that no further log violations
occur.  Hoth will be responsible for random
audits and inspections conducted to ensure
compliance with federal hours-of-service
regulations.

The company, scheduled to be sentenced
Nov. 30, faces a fine of up to $500,000 for
conspiracy to defraud the government and
make false statements on drivers’ logs.

(Excerpts Taken From The Trucker/Associated Press Sources)
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