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In our last issue we discussed Acquiring Troubled Companies through the Bankruptcy Courts.

Because of the lengthy time requirements associated with completing a sale via the traditional Chapter 11
process, many companies are now turning to sales as part of “Pre Packaged Bankruptcy” and “363 Asset
Sales”.

An asset sale using Section 363 of the Bankruptcy Code often permits assets of a bankrupt estate to be
sold before the formal reorganization process is completed.  The proceeds from the asset sale are

included in the estate and then become available for distribution through a plan of reorganization.  The 363 asset sale can significantly
reduce the time between finalizing the purchase agreement and the actual closing.

Once a purchase agreement is signed, the company submits it to the court.  The
agreement then becomes subject to higher and better offers for a period
typically lasting anywhere from 30 to 60 days. If interested parties appear
during that period, the court sponsors an auction where all bidders have a final
opportunity to outbid the contracted party, subject to qualifying guidelines
such as the minimum increase in purchase price over the previous offer (i.e.,
minimum incremental bids) and proven financial wherewithal.

The objective of the court-sponsored auction is to ensure that the contracted
party for the company has indeed made the highest and best offer. It is not
unusual, then, that the presumed buyer going into court with a definitive
purchase agreement may not be the party that walks away from the process
owning the company.

Figures 1 to 3 are examples
illustrating the steps involved
in selling a company out of
Chapter 11.  Figure 1 outlines
the initial stages of the
marketing process.  (These
stages do not differ from the
approach used in a sale of a
healthy company.)  Figures 2
and 3 outline two different
paths that companies may
follow after the court receives
revised expressions of interest.

OPPORTUNITY LIES IN THE
MIDDLE OF DIFFICULTY....

Every situation, properly perceived, becomes an
opportunity.  Most successful people have not
achieved their distinction of having some new
talent or opportunity presented to them.  They
developed the opportunity that was at hand.

Each problem has hidden in it an opportunity so
powerful that it literally dwarfs the problem.  The
greatest success stories were created by people
who recognized a problem and turned it into an
opportunity.

As fast as each opportunity presents itself, use it.
No matter how tiny an opportunity it may be, use
it.  There will always be a frontier - where there is
an open mind and a willing hand.

You must make your own opportunities if you
want success.

(Article provided by Art Hellum, Vice President /
Comptroller, Warren Transport)
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THREE YEARS AGO NEW MANAGERS TOOK over Franklin Ophthalmic
Instruments, in Romeoville, Ill. Their first task: to deal with serious
discrepancies in the company’s financial statements.  Franklin, a $10-million
distributor of ophthalmic equipment, was missing a lot of inventory. The new
managers took the company’s outside auditors to court, suing them for $2.1
million in damages.

If only it were that easy to get satisfaction.  Franklin found itself embroiled in
months of document exchanges, jurisdictional battles, and frustrating
settlement discussions with Camico Mutual Insurance, the $25-million
Redwood City, Calif., company that underwrote the accountants’ malpractice
policy.  Last June the warring parties finally decided to try another tack. They
hired a mediator - an impartial outsider - in the hope they could resolve the
case out of court.

The mediator immediately called a meeting. Each side was given an hour or
less to summarize its position.  Then the complainants adjourned while their
middleman shuttled back and forth working out a compromise.  By the end of
the day the case had been settled for $500,000.  “Obviously, a company wants
to prove a point if it thinks it’s been wronged,” says Franklin CEO and
President Brian Carroll, “but you also have to remember what business you’re
really in.” Which, for Franklin, is ophthalmic equipment, not fighting
lawsuits.

A legal battle can be a devastating ordeal for any business, costing incredible
amounts of time and money.  That’s why so many small companies are turning
to alternative dispute resolutions (ADR) to settle fights with suppliers,
customers, or employees.  ADR is a blanket term that covers a number of
different out-of-court procedures, including mediation, arbitration, and
private judging.

Mediation (which settled the case between Franklin and Camico) is the most
popular ADR procedure. “In an ongoing relationship, mediation works to
build and maintain the bond,
rather than putting people at
odds,” says Susan Haldeman, a
mediator with Gregorio,
Haldeman & Piazza, a San
Francisco law firm.  There’s
another advantage: mediation
can protect you from unwanted
publicity when confidentiality
is a concern, as it sometimes is
in employment disputes or in

A. W. Ahern, CEO and Founder
of Ahern & Associates, with
daughter, Megan.
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FIRST, FIRE THE LAWYERS
Don’t want a legal tangle?  Try a mediator.

THREE THINGS TO
REMEMBER AS YOU

SUCCEED IN
CORPORATE LIFE

As you move up the ladder at your
company, there are certain habits you need
to develop in order to remain successful.
If you do these three simple things, you’ll
establish a solid relationship with your
peers and employees, make friends in
powerful places, and build a network of
colleagues who admire and support you.

• Reserve a half hour every day to return
calls. Even if it means cutting into your
lunch hour.  Develop a reputation as
someone who “always gets back to
people right away.”  It sends the message
that you respect other people.  Also,
people will be much more likely to call
you back when you need them to.

• Demand that people criticize you.  There
are two types of managers: those who
avoid criticism at all costs because they
think it makes them look weak, and
those who encourage criticism and use it
to improve their performance. Be the
latter kind of manager. Let your
colleagues, supervisors, and employees
know that you welcome criticism, as long
as it is constructive.

• Reputations are built at the bottom, not
the top. Remember the low-level
manager who helped you out so much
when you were first starting out?  When
was the last time you took him/her to
lunch?  What about the team of
employees who worked so hard on the
project that garnered you so much
praise?  Did you thank them and point
out their accomplishments?  As you
move up to the next level, don’t forget
about the people on the previous one.
These “little people” are responsible for
your success-and they hold your
reputation in their hands.

(Excerpts taken from Positive Leadership)



For the owners of many family businesses,
the words “board of directors” trigger
feelings of disdain and impatience.  For
these family companies, boards of
directors are nothing more than a horrible
waste of time.

Others pay lip service to the concept of a
board of directors. They have what I call
“paper boards.”  Their company bylaws list
three or four individuals as corporate
directors, but the board doesn’t hold
regular meetings and the CEO and
shareholders never call board members for
advice or input.

Unfortunate: These companies are missing
out on a very valuable management tool.

An active board is the single greatest
resource a business owner has available to
him/her.  Board members function as
business counselors.  They bring to the
table new ideas, perspectives and insights,
and they help chief executives grapple with
sensitive issues like succession,
family/business conflicts, compensation
and personnel management.  They also
provide significant emotional support.

The best part? Well-selected boards do this
without robbing the CEO or the family of
control, independence or any meaningful
measure of privacy.

CHOOSING BOARD MEMBERS

To get the most from an active board of
directors, choose directors wisely and
secure a commitment from each to meet
regularly. Steps to take ...

• Create a family nominating committee
that will appoint board members. A
family-run selection process helps
ensure that the board is perceived as a
fair, impartial group - rather than one
inclined to automatically agree with all
of the CEO’s ideas and opinion.

• Limit the size of your board - to three or
four highly respected people who own
or run businesses slightly larger
than yours.

Pick people the family admires and is
willing to listen to. Presidents and/or
owners of companies offer the benefit of
firsthand experience in growing and
running a business.

Caution: Don’t appoint suppliers/vendors
to your board.  They may offer biased
advice.

Also avoid appointing the company’s
professional advisors, such as accountants
and lawyers since they’re already being
paid to advise you; friends – it’s easier to
find board members than friends, and
employees, who often have a vested
interest in keeping things the way they are.

• Send candidates a letter that introduces
your family and your company - explain
the reason you’re writing to them...and
outline their prospective duties as board
members. Then, call each candidate to
schedule a face-to-face meeting.
Together with family shareholders, get
to know each candidate and discuss the
job and their interests in joining
your board.

Important: Don’t be shy about asking
respected people to be on your board.
Most business owners are eager to support
their peers-as long as they’re not
competitors-and most realize they’ll
benefit from the networking opportunities
and sharing of ideas and information.

• Choose carefully.  Select candidates
based on their candor, eagerness to
learn and lively interest in your family,
company and industry.  Look for
people who share your family’s values
and can engage in creative, constructive
discussion on important business issues.
Then, together with family
shareholders, vote on each candidate.

• Pay board members for their time.
Although there is no legal obligation to
pay board members, it’s the right thing
to do.  Paying them gets their attention,
lets them know you’re serious and
encourages them to be available when
you call or schedule meetings.

Rule of thumb: Pay board members as
much for their time as you, the CEO, are
being paid for yours.  That sends the
message that you value the board
members’ time as much as you value
your own.

Example: If you are earning $100,000 a
year and working 250 days, you’re earning
$400 a day.  Fair compensation for a board 

member meeting four times a year, then,
would be $400.00 per meeting.

• Be as open and honest as possible with
board members.  You won’t benefit
from other people’s wisdom and
experience if you don’t share
information about your company...
family relationships... strategy...
employees... finances... products...
customer issues, etc.

Privacy: All, or most, of your board
members run and operate a business of
their own. They understand the
importance of privacy and competitive
advantage, and they’ll be discreet.  It’s very
likely that they’ll be sharing sensitive
information with you as well.

BOTTOM LINE

The most important benefit of having a
board of directors is to have a source of
expertise, judgment and creativity that you
can depend on when important decisions
must be made.  A consensus among board
members on key issues is the ideal
outcome of any board meeting.

While there will inevitably be some
disagreements among board members-or
between you and individual board
members-the board should generally
function as a cohesive body, reflecting the
good judgment that went  into choosing
each of its members.

GAUGING THE BOARD’S
EFFECTIVENESS

An effective board is interested in your
industry and your company and is ready
and willing to help you prepare sound
business plans.
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VERY VALUABLE FAMILY-BUSINESS TOOL:
Real Board of Directors
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