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In our last Newsletter, we discussed getting your company ready for Sale and the
importance of Accurate Financial Statements.

In this issue, we’ll discuss other assets that
can add value to your company.

Management depth adds value.  A business
that is excessively dependent on the owner
is risky for a prospective buyer.  Appointing
a second-in-command and department
manager enhances a company’s value by
alleviating that risk.

Focus on the strengths of your business.
Eliminating weak areas should increase

your overall profit margins and improve your return on assets.  Buyers don’t want
diversified businesses; they want resources concentrated in your strongest
activity.  Also, buyers like to see data showing gross profit (and return on assets)
by activity or product line, so making optimal use of computers will be a measure
of your competence. 

Are there other assets in the business (such as land) that are not contributing to
earning power? Your proceeds will probably be higher, and you will improve
your overall financial ratios, if you sell those assets before talking to prospective
buyers.

Who owns the real estate? If your company does, consider buying it yourself or
moving it to another corporation.  The price for the business might not change
much without the real estate, and you will have kept a significant asset.

You can sell the stock of your corporation, or you can sell the assets and
liabilities-the tax consequences are quite different. Buyers like to buy assets,
because they can usually write them up and thereby increase depreciation or
amortization on the books, thus reducing future taxes.  But sellers usually pay
more taxes when they sell assets.  Ask your accountant for an analysis of the
difference, which you can use in price negotiations with the buyers.

Many brokers and other intermediaries prepare selling memoranda (also called
“books”) to describe businesses for sale.  They assemble all the data and present
the reasons the company is an attractive investment. It’s better, though, to sell
your story yourself by doing a business plan. Financial projections are of
primary interest to buyers, and sellers rarely give them the attention they
deserve.  A business plan has several advantages.  It does not signal to employees
that the company is for sale.  It does not send any messages about how long you
may have been talking to buyers.  And a good plan reflects well on a company’s
management-you are describing an enterprise with continuity independent of
the owner’s instincts. A business plan is a perfect tool to show to prospective
buyers without signaling an intense desire to make a deal soon.

It’s a buyers market, and buyers are the aggressors.  Buyers and their brokers are
relentlessly calling on business owners to lure them into talks.  Beware: flattery
is part of the pitch. If you receive a misspelled, careless letter from a broker
describing many clients, it’s probably worthless. “Clients” in the plural signals the
broker’s intent to look for a buyer if you respond with interest. A broker writing
and describing the specific interests of one buyer may merit attention.  You could M
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disputes...encourage employers to properly classify their
workers... and mitigate back tax liabilities in line with how
closely the employment tax rules have been followed.

When contractors are reclassified as employees, the IRS can
impose “Section 3509” back taxes consisting of...

1.5% of the workers’ wages, in lieu of income tax
withholding, plus
20% of the employees’ portion of Medicare and Social
Security taxes, plus
100% of the employer’s portion of Medicare and Social
Security taxes.

But if the company failed to file 1099s for the workers it
treated as contractors, it will owe more – 3% of the workers’
wages in lieu of wage withholding, plus 40% of the workers’
share of Medicare and Social Security taxes.

The IRS can impose all these taxes going back as many years as
are open under the statute of limitations – usually three, but
possibly more.

REDUCING THE TAX BILL

Under the CSP, the company may pay much less to settle an
employment tax dispute.

How much the company will be able to reduce its back tax bill
will depend on how close it came to meeting the conditions for
Section 530 relief.

The first condition for using the CSP is that the company has
properly filed 1099s for all the workers whom it treated as
contractors. It must also agree to treat the workers as
employees in the future.

Then the company will qualify to pay as little as...

25% of one year of “Section 3509” tax – instead of
three or more full years of tax – if it at least arguably met the
Section 530 “substantive consistency” test, and also had a
“reasonable basis” argument with at least some merit for
treating its workers as contractors.  That is, if the company can
make a “colorable argument” that it should receive Section 530
relief, it qualifies for the reduced 25%-of-one-year’s-tax penalty.

One year of “Section 3509” tax – instead of three or more
years of tax – even if it clearly failed the “substantive
consistency” test and/or “reasonable basis” test.

Even though the company clearly fails to qualify for Section
530 relief, it still qualifies for the mitigated penalty because it
properly filed 1099s in the past and has agreed to treat workers
as employees in the future.

Important: No taxpayer is required to accept any CSP
offer outright. Any company that declines to do so can fight
the IRS on the basic tax issue through the normal channels –
through IRS Appeals and into the courts.  A company may also
receive – and either accept or reject – different CSP offers for
different classes of workers.

SAFETY FIRST

The best approach is to keep a costly employment tax dispute
from arising in the first place.

Helpful: The IRS’s own training materials for auditors
who conduct employment tax examinations are available to
the public.  They can be downloaded free from the IRS Web
site at www.irs.ustreas.gov/bus_info/ training.html.

Obviously, knowing in advance what the tax examiner will be
looking for in an employment tax audit can be a great help in
heading off potentially costly employment tax disputes.
In addition...

• Be sure 1099s are being properly filed for all workers
treated as contractors.  This is the minimum condition
for obtaining any kind of relief in an employment tax
audit.

• Review with a qualified tax professional whether the
company qualifies for Section 530 relief – the measure
of full protection in an employment tax audit.

If the company’s current actions don’t qualify it for relief
under Section 530, take steps to comply with the conditions for
Section 530 as soon as possible.

(Excerpts taken from Bottom Line/Business/Rene M. Corbet)
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SELLING YOUR BUSINESS
Part II

“Excellence is the result of caring more than others think is wise: risking
more than others think is safe. Dreaming more than others think is
practical and expecting more than others think is possible”.

q u o t e  o f  t h e  m o n t h
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Many of us have been
anxiously awaiting the
results of the ATA
lobbying to ensure
that electronic records
and privacy were
properly protected.
As most of you know,
the government has
implied that there

can be “a compromise” to our concerns.
Many advocates fear that with the onset
of the new millennium, and
computerized digital technology,
companies and citizens will be bombarded
by government and corporate assaults on
the corporate and personal freedom in
almost every phase of our daily life. As
technology increases to keep better track
of people, you will see more and more
proposals to mandate that technology be
useable by government law enforcement.

Most recent of these is the “Cyberspace
Electronic Security Act” draft legislation
from the White House and the Justice
Department that will go to Capital Hill
once Congress returns from summer
recess.  This law enforcement “wish list”
would, for the first time, allow courts to
approve covert policy entry into private
homes for the purpose of:

• disabling security devices;
• lifting passwords;
• seizing stored data; and
• overriding protected encryption

codes on personal computers.

Not only that, the administration plan
would allow police to obtain special
search warrants with “delayed notice” to
access computer evidence, meaning that
court approved home entries could be
repetitious “black bag” jobs previously
employed in espionage and counter-
espionage operations.  

The national security exceptions would be
invoked in this plan for expansion into all
criminal cases.  In essence, this is an
expansion of government intrusion and
secret search that is unlimited in scope.

Industry experts believe that the FBI and
other Justice Department investigators
prefer to keep search warrants secret
because, once inside a suspected
criminal’s home, they actually want to
“get the computer password secretly, and
then let the person continue to create
incriminating evidence, monitoring the
persons communications for 60 to 90
days.”

Although this proposal attacks personal
issues, it’s striking at the heart of the Bill
of Rights.  This proposal is the most
intrusive that the administration has come
to, to date. Policy advocates are nervous
about the widely disseminated draft plan
because it provides for the collection of
personal data from agencies Americans
must deal with, including the:

• Internal Revenue Service;
• Department of Health and Human

Services,

with the information being turned over to
the FBI.  The same government
intervention is taking place in the trucking
industry by the attempt to monitor
electronic messaging.  In a related matter,
the US Post Office this summer required
all commercial mail receiving facilities that
offer rental of private mail boxes to collect
from the customers private information-
the Postal Service itself is not allowed to
gather under existing Federal privacy
regulations.

The Postal Service says it wants to fight
mail fraud with this information, but it
admits it plans to make public, confidential
information about private box holders who

use the address for business with the
public.  This move by industry experts
estimate would cost small businesses about
$1.5 billion to comply.

The FBI for years has tried to get a
provision through Congress that would
allow wiretap authorization from a court
to expand beyond a particular phone or
residence.  In essence, following the
suspect around other telephones and
locations.  It has been knocked out of
various legislation, but late last year it was
sneaked into an intelligence authorization
bill after House and Senate conferees had
already met.  

“The roving wiretap is now law, and was
done outside the scope of conference”,
said industry experts.  Now once law
enforcement agents get a wiretap for an
individual, it sticks with that person
and/or any telephone he/she may use
including a business telephone they have
been in contact with.  It follows the
person around and sort of infects other
telephones.

Does all of this sound like mumbo jumbo
and nothing to be concerned about?
Absolutely not! The government is
continuing to exert additional influence
into the corporate and private sector of
our lives through various “silent bills”
where it can penetrate the industry
and/or individuals lives that historically
had been protected under the Bill of
Rights.

As an industry and as individuals, we must
all stand up to this bureaucracy and to the
best of our ability support the ATA and
their continuing lobby/legislation to
prevent such atrocities.  

“…it’s striking at the heart
of the Bill of Rights.”

INTRENET SUBSIDIARY/ROADRUNNER TRUCKING,
INC. LAUNCHES NEW SPEC DIVISION

Intrenet, Inc. announced that its largest subsidiary,
Roadrunner Trucking, Inc., has launched Roadrunner
Trucking, Specialized Division as a new and separate division
including an operating fleet of 150 tractors.  This was due to
an agreement between John Barbour/Barbour Trucking
Company, Inc., Cedar Hill, Texas and Roadrunner Trucking,
Inc.

The new division provides specialty services that include
expandable trailers, drop/double drop and other over
dimensionalized specialized services.

Ahern & Associates, Ltd. assisted Intrenet in a management
consulting capacity and acted as advisor to Intrenet, Inc.

BRITISH GROUP TO BUY OUT LOGISTICS PROVIDER
MARK VII

Mark VII, Inc., an inter-modal transportation owned logistics
company based in Memphis, Tennessee, has agreed to a buy
out by MSAS Global Logistics, a unit of Ocean Group, PLC,
for $23.00 a share in cash.  The offer is worth $217.3 million.

Chairman R.C. Matney, said a merger with the London-based
Ocean Group is in the best interest of customers, stockholders
and employees.

The acquisition of Mark VII increases MSAS Global Logistics
sales in North America toward the $1.5 billion mark and
provides a critical mass that they have been looking for as they

seek to grow their services in this region.  

SKYNET ACQUIRES ALL STOCK IN FOB

Skynet Holdings, Los Angeles, California acquired the
remaining forty-nine (49%) percent interest in Freight On
Board International, an express delivery service based in
Heathrow, England.  Skynet had acquired a fifty-one (51%)
percent interest in April. 

The purchase is part of a plan to build a global express
delivery company, Skynet officials said.  

Skynet bolstered its business in the United States with the
recent acquisitions of Fleet Delivery Service of Las Vegas, and
Pony Express Delivery Service of Atlanta, Georgia.

CENTRAL FREIGHT TO BUY LTL CARRIER

Central Freight Lines agreed to purchase the assets of Vecta
Transportation Systems, a California-based less-than-
truckload carrier.  Vecta had revenue of $35.0 million in 1998
and operated 11 terminals in California , Nevada and Arizona.
The family owned company is headed by John Scannell, Jr.,
who will remain active in the business, according to a
spokesman for Vecta.  

The move further expands Central Freights coverage in the
West.  The Vecta acquisition is expected to close in late
August.

(Excerpts taken from Transport Topics)
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ask for details, saying your are not interested in selling now,
but might be one day.

A broker may claim to represent a given buyer, but that can be
misleading.  Have he/she prove it.  Some buyers enter into
agreements with dozens of brokers, agreeing to pay them if
they initiate deals that are consummated.  Be cautious.  If you
seem interested, you could find people calling your customers
and competitors to check out your reputation, and the
resulting rumors could hurt your business.

If an inquiry tempts you, think through what will follow. If you
want to sell, don’t tie your fate for months to a single buyer
without making comparisons.  Nothing protects a seller’s
position better than having a competitive buyer in the wings.
Moreover, hearing “thanks, but no thanks” is the ultimate
insult after you have revealed all your secrets during months of
talks, and it’s also vexing to explain to employees.  Although
the termination of the deal could easily be attributed to
problems in the buyer’s business, your company could end up
tainted after employees, customers, competitors, and other

potential suitors learn that a deal collapsed.

When the inquiry comes in and you make your initial response,
everything is confidential and low risk.  But to reach the point
of a closed sale, certain steps are inevitable. After some gentle
fencing, you agree on a price, which is usually incorporated
into a letter of intent (also called an agreement in principle).
At that point the buyer asks you to stop all efforts to sell to
anyone else in exchange for the buyer’s commitment of time
and money to try to complete the deal.  Now the buyer wants
to begin due diligence, the investigation of your business to
verify that what you portrayed is accurate.  It is unrealistic to
continue believing that you can keep a possible sale secret
from your employees.  You’ll begin a period of uncertainty for
a minimum of 8 to 12 weeks, during which time the buyer in
effect has an option to buy your business at the negotiated
price but is not irrevocably committed.  Sellers should
remember that many deals collapse, or undergo major changes
in their economics, after a handshake on the price.

(Excerpts Taken From Inc./Colin Gabriel)

m e r g e r s  &  a c q u i s i t i o n s  
continued from Page 1

Resist the Impulse! A Simple Rule That Improves Your
Hiring Decisions
With more than 20 years of experience in executive searches, Lou Adler, head of The Adler Group in
Tustin, California, says managers can make any number of hiring mistakes when they decide they like
or don’t like someone within the first half-hour – often in the first few minutes.

The way Adler sees it, these manager’s decisions are based more on style than on ability.  “They hire
someone who can get a job, not do the job,” he says.

So here’s a simple rule you can use to improve your own hiring decisions: Don’t let yourself make any decision one way or another
about a candidate for a least 30 minutes.

As easy as it sounds, it’s a hard rule to follow.  But try it.  The payoff?  You’ll be more likely to hire the right people.
(Excerpt: The Orange Country Register)

A. W. Ahern, CEO and Founder
of Ahern & Associates, with
daughter, Megan.



How to Use Independent
Contractors Without Legal Hassles
Businesses are making ever greater use of independent
contractors to obtain staffing flexibility not available from the
use of full-time employees.  This also avoids the cost of
employment taxes and benefits that must be paid for regular
employees.

Danger: The IRS considers this a major abuse area.  It
believes many employers are wrongfully treating
employees as contractors – simply to cut costs –
and it has intensified audit efforts in this area.
It has become one of the hottest areas of
confrontation between businesses and the
IRS.

Both Congress and the IRS, however,
have taken steps to clarify rules that
apply to contractors, and to expedite the
resolution of worker classification
disputes.

WHAT TO EXPECT

The first thing an IRS auditor will do to detect
employment tax problems is look at the 1099
information returns filed by the company for
independent contractors.  The auditor will want to see if 1099s
have been properly filed in general – and if individuals to
whom the 1099’s were issued meet the legal definition of
“independent contractors” in particular

Key: Does the business have sufficient “control” over
the work to qualify the worker as an employee? The IRS uses
a “20 factor test” – described in IRS Revenue Ruling 87-1 – to
assess control.  This test looks at such issues as whether workers...

• Are free from routine supervision.
• Set their own hours.
• Provide their own tools and equipment.
• Can hire their own assistants.
• Are free to perform similar work for others.
• Bear risk of economic loss from job assignments.

No one factor is determinative.  The more “yes” answers there
are to such questions, the better the chance that contractor
status will be upheld.

Risk factors:   The more control a company exerts over
how an individual performs a job ... the greater the company’s
investment in the worker’s tools and supplies ... and the lower
the worker’s economic risk from the job, the more likely it is
that he/she will be deemed an employee.

SAFE HARBOR

If the auditor finds an employment-tax problem with a
contract worker, the auditor will see if the business qualifies
for so-called “Section 530 relief.”   This is a “safe harbor” that
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employers can use to avoid having contractors reclassified as
employees, even if the contractors should be treated as
employees under general rules.

To qualify for relief, there are three requirements...

• Reporting consistency. The company must have
properly filed 1099 information returns for all
workers who were treated as contractors. Relief will
not be available for those for whom 1099s were not
filed.

• Substantive consistency. The company must have
treated similarly situated workers in the same

manner.  It can’t treat some workers as
employees and others as contractors when

they do the same job the same way.
•  Reasonable basis. The company must
have reasonable justification for treating
the workers as contractors. Examples:

– It has relied on a court precedent,
published IRS ruling or private ruling
issued to it by the IRS.

– A past IRS audit resulted in “no
adjustment” regarding the company’s

treatment of the workers.
– A significant portion of the company’s

industry treats workers in a similar manner.
– It was advised by a competent and informed tax
professional – that its treatment of the workers was
proper.

If the company qualifies for Section 530 relief, that is the end
of its tax problem – no tax assessment will be made and it can
continue treating the workers as before.

In the Small Business Job Protection Act of 1996, Congress
made the conditions of Section 530 relief explicit and also
required that every business selected for an employment tax
audit be informed by the IRS about the possibility of
obtaining Section 530 relief.

Relief provisions are further described in IRS publication
1976, Independent Contractor or Employee, which is available free
by calling 800-TAX-FORM or by visiting the IRS Web site at 
www.irs.ustreas.gov.

HOW TO SETTLE

If the auditor believes contractors are really employees and
the company does not qualify for Section 530 relief, the next
step would be to see if the company qualifies to receive a
settlement offer under the Classification Settlement Program
(CSP).

The CSP gives the company a chance to reduce the taxes that
the IRS says it owes for past years in exchange for agreeing to
treat workers as employees in the future.

The CSP started as an experimental program but has been
extended by the IRS. Its purpose is to expedite tax

continued on Page 6

Employers dealing with the general
public have a challenging job when it
comes to handling sexual harassment.
Not only must they ensure that
employees treat each other well, but
they must grapple with how customers
treat their employees while working to
see that each customer receives good
service.

The customer issue was driven home
recently when the U.S. Court of Appeals
for the Tenth Circuit upheld a $200,000
jury award to a restaurant waitress who
was harassed by two customers in 1993.

Who must pay the award? Not the
harassers, but the employer that allowed
the incident to happen.

Ordered to Serve Harassers

According to court records, a Pizza Hut
waitress had reported the obnoxious
behavior of two male customers to her
supervisor soon after she was hired.
Two months later, the pair arrived in the
Atoka, Okla., restaurant and none of
the staff wished to serve them. The
supervisor ordered the waitress to work
their table. After one of the customers
pulled her hair and made suggestive
comments, the waitress again pleaded 

to her supervisor, who responded, “You
were hired to be a waitress.  You Wait.”

On a subsequent visit to the table, one
of the customers grabbed her hair and
fondled her.  The waitress walked out,
saying she was quitting.  The next day,
the restaurant’s manager called to
discuss the incident and offered the
waitress a kitchen job, but she refused.

The waitress sued the local franchisee,
A&M Food Services and Pizza Hut
under state tort law and Title VII of the
1964 Civil Rights Act.  The district court
allowed her Title VII claim to be heard
by a jury, which awarded her $200,000
from both A&M and Pizza Hut.

The appeals court upheld the amount
of the judgment against A&M, but
absolved Pizza Hut, finding that A&M
controlled the workplace on the day-to-
day basis.

Employers can be held liable if they “fail
to remedy or prevent a hostile work
environment of which management-level
employees knew or in the exercise of
reasonable care should have known,” the
court concluded (Lockard v. Pizza Hut Inc.)

Third-Party Harassment Policies

EEOC guidance on Title VII states that
customer harassment, unchecked by
management, can be grounds for a
sexual harassment judgment against the
employer and courts have accepted that
view, especially when the employer has
controlled the job site.

Employers can prevent such claims and
minimize legal risk by taking action to
protect workers from customer, vendor,
or client harassment.  Employers can
also reduce their chances of litigation by
not requiring employees to wear
revealing or provocative uniforms.  

A good sexual harassment policy will
address third-party harassment and
provide channels for complaints
investigation, and redress, as other
court decisions have illustrated.

(Excerpt taken from BNAC Communicator)

“Who must pay?  Not the
harrassers, but the employer
that allowed the incident to
happen.”

IRS reduces the tax on
group-term life
New IRS tax tables substantially reduce the taxable value of
group-term life insurance that exceeds the $50,000 of
coverage that can be provided to employees tax free.

Savings can be as much as 50% off the cost given under old
tax tables, which were issued in 1983.

Examples: The cost of each $1,000 of coverage is
reduced for....

• Employees age 25 to 29, to 72 cents from 96 cents.
• Those age 50 to 54, to $2.76 from $5.76.
• Those age 60 to 64, to $7.92 from $14.04

The new tax tables will apply to insurance provided after June
30, 1999. Consult a tax or insurance adviser for details.

(Excerpt taken - Barbara Weltman, attorney, Millwood, New York, and
author of J.K. Lasser’s Tax Deductions for Your Small Business Macmillan).

THE NEW BUSINESS
CLIMATE

New hires may sue an employer that
falsely claims its business is growing.
Case: A company decided to close a
division if “turnaround” goals
weren’t met.  But it kept recruiting
employees for the division, assuring
them the business was growing and
no layoffs were foreseen, and
having them sign employment-at-
will agreements.  Next: The
company closed the division.  Court

of Appeals: For the employees.  In spite of the
agreements, they can sue the company for fraudulently
inducing them to accept employment.

(Meade et al vs. Cedarapids, Inc. USCA 9, No. 97-35836)

When Customers Harass, Firms Face Consequences
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